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OGC 75-1019 

18 March 1975 


MEMORANDUM FOR: FOI Management and Review Personnel 

SUBJECT : Specificity Required in Denial of Documents 

Requested Under FOI 


1. This memorandum is a follow-up to our memorandum of 10 
March (OGC 75-0857) concerning the nature and extent of the process 
by which we must review documents and make and record our FOI 
decisions concerning them. 

2. Attached is a copy of a 1973 decision of the U.S. Court of 
Appeals for the District (Vaughn v ■ Rosen ) which indicates that it is 
not sufficient for the government to merely assert that documents , un- 
identified and unexplained, fall within some or any specific one of the 
nine FOI exemptions. Rather, the government's decisions must be in 
terms which give the requester sufficient information to enable him 

to understand the government's position and conclusion. Therefore 
the government, without compromising the secret information involved, 
must describe the documents and explain the basis 'for the application 
of the exemption claimed, at least in general terms; and this must be 
done with respect to portions of the documents, as appropriate. 

3. I think these requirements must be in mind as we review 
documents, record our denial decisions and draft our denial letters, at 
both the initial action and appeal stages. 
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Associate Oenerai Counsel 
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Robert G. VAUGHN, Appellant, 

V. 

Feniard BOSEN. Executive Director, Uni- 
ted States Civil Service Com- 
mission, et al. 

No. 73-1039. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued June 7, 1973. 

Decided Aug. 20, 1973. 

Rehearing Denied Oct. 18, 19 1 3. 

A law professor doing research on 
the Civil Service Commission brought an 
-.’•tinn pursuant to the terms of the 
Freedom of Information Act to compel 
disclosure by the Commission of certain 
reports of the Bureau of Personnel Man- 
agement. The Commission, by a conclu- 
sory affidavit, claimed that the docu- 
ments in question were of such natuie 
as to fall within exceptions to the Act’s 
general requirements of disclosure. The 
District Court for the District of Colum- 


bia, John II. Pratt, J-, entered summary 
judgment for the Commission on that 
trnund. On the professor’s appeal, the 
Court of Appeals, Wilkey, Circuit Judge, 
held that the record before it was insuf- 
ficient to permit a determination of 
whether the documents were subject to 
disclosure under the Act, and remanded 
the case with directions that the Com- 
mission provide detailed justification oj. 
its claims, that it specifically itemize 
and index the documents or portions 
thereof so as to show which were dis- 
closnble and which were exempt and 
that, in its discretion, the trial court 
might designate a special master to ex- 
•-•mine the documents and evaluce tile 

Commission’s contentions of exemption. 

Remanded with directions. 


■Re.mrus m-rt; 

Statutory exemptions from <us-do- 
ire of government documents under 

* lining by dwignsUion u'- ; 


Freedom of Information Act must be 
construed narrowly in such way as to 
provide maximum access consonant warn 
overall purpose of Act. 5 U.S.C.A. s 
552. 

2. Records C=>M . 

Entire document, access ro whicn is 
sought under Freedom of Information 
Act is not exempt merely because isolat- 
ed portion of document need not be ms- 
closed. 5 U.S.C.A. § 552. ■<' 

3. Records G=>14 _ 

In proceedings for disclosure or 
government documents under Freedom 
of Information Act, mere cor.cl usury af- 
fidavit by government agency that docu- 
ments sought were of nature exempted 
from disclosure by provisions of Act was 
insufficient to establish exemption-, 
claimed, and case would be remanded 
with directions that agency furnish de- 
tailed justification for exemption claims, 
that it itemize and index documents in 
such manner as to correlate justifica- 
tions for refusal to disclose with actual 
portions of document claimed to be ex- 
empt, and that trial judge, in his discre- 
tion, might appoint special master i.o ex- 
amine documents and evaluate ^agency s 
contentions of exemption. 5 U.a.C.A. §§ 
552(a)(3), (b) (1, 2, 5, 6); IS U.S.C. 
A. § 3500. 


Ronald L. Plessar, Washington, D. C., 
with whom Alan B. Morrison, Washing- 
ton, D. C, was on the brief, for appel- 
lant. 

John C. Lennhan, Asst. U. S- Atty., 
with whom Harold K. Titus, Jr., U. S. 


Atty., John A. Terry 


and Demk I- 


Meier, Asst. U. S. Atlysj. were on tnc 
brief, for apprises. 

Before ROBINSON and WILKEY, 
Circuit Judges, and FRANK A. KAUF- 
MAN/'- District Judge for the District 

of Maryland. 
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Cite ns 48* F.2d 820 ( 19731 

WILKE Y, Circuit Judge: government documents, purportedly eval- 

Appellant sought disclosure under the uations of certain agencies’ personnel 

Freedom of Information Act 1 of various management programs. The District 


I. “r> U.S.C. § C>52. Public information: 
agency rule*, opinion: y, order*, record*, and 
proceeding* 

Each ‘agency shall make available to 
the public information as follows : 

“(X) Each agency shall separately state 
and currently publish in the Federal Regis- 
ter for the guidance of the public — 

“(A) (.Inscriptions nf its central and field 
organization and the established places at 
which, the employees (and in the case of 
a uniformed service, the members) from 
whom, and the methods whereby, the pub- 
lic may obtain information, male; submit 
tills or requests, or obtain decisions ; 

•‘(B) statements of th* general course and 
methods by which its functions are chan- 
neled and determined, itu lulling the nature 
and requirements ot' all formal and informal 
procedures available ; 

‘•(G) rules of procedure, descriptions of 
forms available or the places at which 
forms may be obtained, ami instructions 
as to the scope and contents of ail pa- 
tors, reports, or examinations; 

“(D) substantive rules of general appli- 
cability adopted as authorized by law, aial 
statements of general policy or interpre- 
tations of general applicability formulated 
and adopted by the agency; and 
“(E) each amendment, revision, or re- 
peal of the foregoing. 

Except to the extent that a person has ac- 
tual and timely notice of the terms thereof, 
a person may not in any manner be re- 
quired to resort to, or he adversely affected 
by, a matter required to he published in the 
Federal Register and not so published. For 
the purpose of this paragraph, matter rea- 
sonably available to the class of persons af- 
fected thereby is deemed published in the 
Federal Register when incorporated by ref- 
erence therein with the approval of the 
Director of the Federal Register. 

“(2) Each agency, in accordance with pub- 
lished rules, shall make available for public 
inspection and copying — 

‘•(A) filial opinions, including concurring 
and dissenting opinions, as well as orders, 
ma.de in thy adjudication of cases ; 

“(I!) those; statements of policy and in- 
terpretations which have been adopted by 
the agency and are not published ia the 
Federal Register; and 
“(G) administrative staff manuals and 
instructions In staff that aftVcr a member 
of the public ; 

unless the materials are prompdy published 
and copi-'s offered for sale. To rue extent 
r- qulred io prevent a clearly itnv. a rrauted 
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invasion of personal privacy, an agency may 
delete identifying details when it makes 
available or publishes an opinion, statement 
of policy, interpretation, or staff manual or 
instruction. However, in each, case the jus- 
tification for the d-netiou shall be explainer! 
fully in writing. Each agency also shall 
maintain ami make available for public 
inspection and copying a current index pro- 
viding identifying information for the public 
as to any matter issued, adopted, or pro- 
mulgated after July X, 1967, and required by 
this paragraph to be made available or pub- 
lished. A final order, opinion, statement of 
policy, interpretation, or staff manual or in- 
struction that affects a member of the pub- 
lic may be relied on, used, or cited as 
precedent by an agency against a party oth- 
er than an agency only if— • 

“ (i ) it has br.-ea indexed and either made 
available or published as provided by tills 
paragraph ; or 

“(ii) the party has actual and timely no- 
tice of the terms thereof. 

-‘(3) Except with respect to the records 
made available unde.' paragraphs (.1) and 
(2) of this subsection, each agency, on re- 
quest for identifabb; records made in ac- 
cordance with published rules stating the 
time, place, fees to the extent audio Axed by 
statute, and procedure to he followed, shall 
make the records promptly available to any 
person. On complaint, the district court of 
the United States in the district in which 
the complainant resides, or has his principal 
place of business, or in which the agency 
records are situated, has jurisdiction to en- 
join the ageiu-y from withholding agency 
records and to order the production of any 
agency records improperly withhold from 
the complainant. To. such a case the court, 
shall determine the matter do novo and the 
burden is on the agency to sustain its ac- 
tion. Iu the event of non compliance with, 
the order of the court, the district court 
may punish for contempt too responsible 
employee, and in the case of a uniformed 
service, the responsible member, Except as 
co causes the court considers of greater im- 
portance, proceeding* before the district 
court, as authorized by this paragraph, take 
pivvde:!>-e oa the docket over nit other 
<mf ••.> nud shall bo assigned for hearing and 
tr’a r . a; the cur! ms t practicable date and ex- 
pedited in every v-my. 

Jib; th agmny having m r u<; th.au one 
member sit'd! ?.u<ir.ia:n and make available 
for public Lrispevion a record of the final 
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Court denied disclosure, presumably on 
Cue ground the documents fell within 
one or more exemptions to the FOIA.- 
The scant record makes it impossible to 
determine if the information sought by 
appellant is indeed exempt from disclo- 
sure; we must remand the case to the 
trial court for further proceedings. 

I. Facts 

Overall responsibility to evaluate, 
oversee, and regulate the personnel man- 
agement activities of the various federal 
agencies rests with the Civil Service 
Commission. 3 The Bureau of Personnel 
Management, the arm of the Civil Serv- 
ice Commission for this task, works with 
the agencies in evaluating their person- 
nel management programs. After eacn 
evaluation is complete, the Bureau issues 
a report entitled Evaluation of Person- 
nel Management. These evaluations as- 

“(b) This Section doss not apply to mat- 
ters that are — 

“(1) specifically required by Executive 
order to be kept secret in tlie interest of 
the national defense or foreign policy ; 

“(2) related solely to the internal per- 
sonnel rules and practices of an agency ; 

‘ (,'i) specifically exempted from discln- 
sure by statute \ 

‘■(4) trade secrets and commercial or fi- 
nancial information obtained from a per- 
son and privileged or confidential ; 

“(5) inter-agency or intra-agency memo- 
randums or letters which would not be 
available by law to a party other than an 
agency in litigation with the agency ; 

"(G) personnel and medical files and 
similar files the disclosure of which would 
constitute a clearly unwarranted invasion 
of personal privacy ; 

"(7) investigatory files compiled for law- 

enforcement purposes except to the ex- 
tent available by law to a party other 
than an agency ; 

“(8) contained in or related to examina- 
tion, operating, or condition reports pre- 
pared. by, on behalf of, or for the use of 
nu agency r ixpmis ibl c lor tlie ingi,,.; ,ou 
or supervision of financial institutions : i,; ' 

"(fl) geological and geophysical informa- 
tion and data, including maps, concerning 
wells. 

"(c) This section does not author:/..! viih- 
holding of information or limit I he wv.v.bibd- 
ity of records to flu: public, except ns spe- 
cifically state! in lids section. This m.-dion 


sess the personnel policies of a. particu- 
lar agency and set forth recommenda- 
tions and policies customarily adopted 
by both agencies and Commission. 1 Ap- 
pellant, a law professor doing research 
into the Civil Service Commission, 
sought disclosure of these evaluations 
and certain other special reports of the 
Bureau of Personnel Management. 3 

The Director of the Bureau of Person- 
nel Management Evaluation declined to 
release the documents sought. 6 This re- 
fusal to disclose was sustained "by the 
Executive Director of the Civil Service 
Commission, who asserted thac the in- 
formation was exempt from disclosure 
because it (1) related solely to tue intei- 
nal rules and practices of an agency; 7 
(2) constituted inter-agency or intra- 
agency memoranda or letters which 
would not be available by law to a party 
other than an agency in litigation with 

is not nnthoriry to withhold information 
from Congress.” 

2. The trial court below granted appelU#* 
motion for summary judgment without giv- 
ing any reasons for its action. j\Ve do not, 
therefore, know why the District Court, found, 
the tlocui; enl.-i to be exempt from disclosure. 

3. gee Exec. Order 9S-10 (24 Feb. 1947). 

4. The documents under discussion are not a 
port of the record on appeal; the court 
does not, therefore, know precisely what is 
contained in the evaluations. Iloth parties, 
however, seem to agree that the general na- 
ture of the documents is as we have de- 
scribed them in the text. \Ve may, there- 
fore, accept this description for purposes of 
our discussion. 

5. The documents other than the evaluations 
were described ns “special studies of the 
Commission for fiscal years ItioU— 12. The 
exact nature of these “special studies” does 
not appear from the record, but it appears 
that they ileal with the same general- issues 
as do the evaluations. 

G. Letter Gilbert A. ^clmlkiml ( T> Jr*r--> 
1972) (Joint App. at l-“») .’ 

7. The FO.f A provides that 

tills ii ’i-rion due.-’ ird apply t-> riveters that 
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VAUGHN 

Cite a* •t'vi I - ' 

the agency ; s and (3) was composed of 
personal and medical files, the disclosure 
of which would constitute a clearly un- 
warranted invasion of personal pn\ <*•->. 

After this refusal appellant filed this 
action in the District Court, seeking in- 
junctive relief and an order requiring 
disclosure of the requested materials m 
accordance with 5 U.S.C. § ^2(a)(w 
( 1970 ) The Government filed a motion 
to dismiss, or in the alternative for sum- 
mary judgment, in which it was con- 
tended that the reports fell within the 
three exemptions given above. 

Aside from legal arguments, the sole 
support, regarding the contents of the 
documents and their exemption, of the 
Government’s motion was an affidavit ox 
the Director of the Bureau of Personnel 
Management Evaluation. This affidavit 
did not illuminate or reveal the comcn s 
of the information sought, but imh-i 
s ct forth in condusory terms tne b) ‘lec- 
tor’s opinion t’nat the evaluations were 
not subject to disclosure under the 
FOIA. On the basis of tins affidavit, 
the trial court granted the Governments 
motion for summary judgment. 
appeal followed. 

II. Problems of Procedure and Proof 
vender the Freedom of Information 

Act 

[1] The Freedom of Information Act, 
was conceived in an effort to permit ac- 
cess by the citizenry to most forms o, 
government records. In essence, tne Act 


v. HO SEN 

provides that all documents are available 
to the public unless specifically exempt- 
ed bv the Act itself. 10 This court has 
repeatedly stated that these exemptions 
from disclosure must be. construed nar- 
rowly, in such a way as to provide tne 
maximum access consonant with the 
overall purpose of the Act. 11 By ue o 
Vwi and specific provision or die Act, 
when the Government declines to dis- 
close a document the burden is upon the 
agency to prove de novo in trial court 
that the information sought fits under 
one of the exemptions to the FOIA. - 
Thus the statute and the judicial inter- 
pretations recognize and place great em- 
phasis upon the importance of disclo- 

In light of this overwhelming empna- 
sis upon disclosure, it is anomalous mn 
obviouslv inevitable that the pauJ v1 ’ * 
the greatest interest in obtaining disclo- 
sure is at a loss to argue with desirable 
legal precision for the revelation of the 
cop.-tnU-'d information. Obviously the 
nartv seeking disclosure cannot know 
the precise contents of the documents 
sought; secret informiition is, by denm- 
tioii, unknown to the party seeking dis- 
closure. In many, if not most, disputes 
urul-'f the FOIA, resolution centers 
around the factual nature, the statutory 
category, of the information sought. 

In a Very real sense, only one side to 
the controversy (the side opposing dis- 
closure! is in a position confidently to 
make statements categorizing mforiru- 
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tion, and this case provides a classic ex- 
?m plo of such a situation. Here the 
Government contends that the documents 
contain information of a personal nature 
the disclosure of which would constitute 
an invasion of certain individuals priva- 
cy. This factual characterization may 
oV inuv not be accurate. It is clear, 
however, that appellant cannot state 
that, as a matter of his knowledge, this 
characterization is untrue. Neither can 
he determine if the personal uerns, as- 
suming they exist, are so inextricably 
bound up in the bulk of the documents 
that they cannot be separated out. The 
best appellant can do is to argue tna., 
the exception is very narrow and plead 
that the general nature of the documents 
make it unlikely that they cou- 


agenev memorandums or letters which 
would not be available by law to a party 
other than an agency in litigation witn 


the agency. 


sougn --- -- 

rain such personal information. 

E.P.A. v. Mink 13 differentiates be- 
tween the action by the trial court, called 
for when the factual nature of the dis- 
puted information is known and wr.en it 
is not known. The first portion of the 
Supreme Court’s decision dealt with doc- 
uments the factual nature of which^was 
not disputed ; all parties agtoed 
doe uments had been classified as “se- 
cret” by the President. The first ex- 
emption under the FOIA provides tnat 
documents which are “specifically in- 
quired by Executive order to be kept se- 
cret in the interest of the national de- 
fense or foreign policy,” are exempt 
from disclosure. 11 Since the factual na- 
ture of the documents was undisputed 
and since under this undisputed descrip- 
tion of the documents they clearly fo- 
wl thin the exemption, the Court ^ held 
that no further inquiry or argument was 
permitted; they need not be revca.su. 

A second group of documents consid- 
ered by the Court in Mink had not been 
classified “socref.” They were claimed 


There was, however, a 

U1U X ’ . ,, 

factual dispute regarding whether the 
documents actually fit this description. 
The Court concluded that, while mamma 
dealing with facts contained in such 
memoranda could be disclosed, memoran- 
da dealing with law or policy were ex- 
empt. There was a still further factual 
dispute regarding how much oi the ma- 
terial was factual, how much law or poli- 
cy, and how much a combination of the 
two. With regard to this material 
which did not fit squarely within the 
language of the exemption, the Court re- 
manded to the trial court to make a de- 
termination regarding the actual compo- 
sition of the material. 

The disputed information in this case 
is analogous to the second group of doc- 
uments considered in Mink, in that on 
the record facts they do not indisputably 
fit within one of the exemptions to the 
POIA If the factual nature of the doc- 
uments were so clearly established on 
the record, then the court would inquiie 
no further and would make the legal ml- 


to be exempt as “iutc 


sac y 
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fined exemption or exemptions. In turn 
situation, in which there is a dispute re- 
garding the nature of the information, 
the Supreme Court in Mink provided the 
outline of how trial courts should ap- 
proach the job of making this factual 
determination. 10 Our discussion here is 
intended to be an elaboration of this 
outline. 

This lack of knowledge by the party 
seeing disclosure seriously Ciistoi’.s the 
traditional adversary nature of our legal 
system’s form of dispute resolution. Or- 
dinanly, the facts relevant to a dispute 
are more or less equally available to ad- 
v ,,,. parties. In a case arising under 
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Cite as 4S-* K. 

the FOIA this is not true, as we have 
noted, and hence the typical process of 
dispute resolution is impossible. In an 
effort to compensate, the trial court, as 
the trier of fact, may and often does ex- 
amine the document in camera to deter- 
mine whether the Government has prop- 
erly characterized the information as ex- 
empt. Such an examination, however, 
may be very burdensome, and is neces- 
sarily conducted without benefit of criti- 
cism and illumination by a party with 
the actual interest in forcing disclosure. 

In theory, it is possible that a trial court 
could examine a document in sufficient 
depth to test the accuracy of a govern- 
ment characterization, particularly 
where the information is not extensive. 
But where the documents in issue con- 
stitute hundreds or even thousands of 
pages, it is unreasonable to expect a 
trial judge to do as thorough a job of il- 
lumination and characterization as 
would a party interested in the case. 

The problem is compounded at the ap- 
pellate level. In reviewing a determina- 
tion of exemption, an appellate court 
must consider the appropriateness of a 
trial court's characterization of the fac- 
tual nature of the information. 
quently trial courts’ holdings in FOIA 
cases are stated in very couclusory 
terms, saying simply that the informa- 
tion falls under or.e or another of the 
exemptions to the Act. An appellate 
court, like the trial court, is completely 
without the controverting illumination 
that would ordinarily accompany a re- 
quest to review a lower courts fac-.uai 
determination; it must conduct its own 
investigation into the document. ihe 
scope of inquiry will not have been fo- 
cused by the adverse parties and, if jus- 
tice is to be done, the examination must 
be relatively comprehensive. Obviously 

17. ,v.Vc f ' nUlC ' O'S V- !>. •''‘'/''■(C 

;s>. 'j’lii., was irmile cli-ir in K. 1’. A. v - 

i to i os. v:t, K'.-o-t, yy s.o. Kf, u.i'.r.c.i 

II!) ( 1.073) . .S’ec C-U; Siorliag i ’nig v !. 
r r. c„ 3 ir; v.s.Ari'-i'-'-’- rr.;. -to' t---i 

C . ii ' s , 701 ( 1071 ). 

19 . If may be, of course, tan:, the «r..l 

tU«: nen-WNcnW portions are so ice-U ri.'.n>'> 
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an appellate court is even less suited to 
making this inquiry than is a trial 
court. 

Here we are told that certain docu- 
ments fall under three exemptions which 
permit the agencies to decline 
disclosure. 17 We do not know precisely 
how voluminous this information i=>, but 
from the general descriptions provided 
it seems reasonable to conclude that, the 
documents run to many hundreds ot 
pages. We could test the accuracy of 
the trial court’s characterizations by 
committing sufficient resources to the 
project, but the cost in terms of judicial 
manpower would be immense. 


[2] This burden is compounded by 
the fact that an entire document is not 
exempt merely because an isolated pot - 
tion need not be disclosed. 1 * Thus the 
agency may not sweep a document under 
a general allegation of exemption, even 
if that general allegation is correct with 
regard to part of the information. 1 '’ It 
is quite possible that part of a document 
should be kept secret -while part should 
be disclosed. When the Government 
makes a general allegation of exemption, 
the court may not know if the akegaviun 
applies to all or only a part of the infor- 
mation. Isolating what exemptions ap- 
ply to what parts of a document makes 
the burden of evaluating allegations of 
exemption even more difficult. 

Such an investment of judicial energy 
nuidit be justified to determine some is- 
sues. In this area of the law, however, 
we do not believe it is justified or even 
permissible. The ...burde n, has been 
placed specifically by statute on the Gov- 
ernment. Bet under existing proce- 
dures, the Government claims all it need 
do t.o fulfill its burden is to aver that 
the factual nut lire of the information is 
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sll r!i that it falls under one of the e.v- . 
emptious. At this point the opposing : 

rtv is comparatively helpless to con- ; 
t covert this characterisation. If justice 
j t ; to be done and the Government s char- 
acterization adequately tested, the bui 
den now falls 0:1 the court system to 
make its own investigation. This is 
clearly not what Congress had in mind. 

In two definite ways the present 
tncrhnd of resolving FOIA disputes ac- 
tuallv encourage the Government to 
contend that large masses of informa- 
tion are exempt, when in fact pait o 
the information should be disclosed. 

First, there are no inherent incentives 
that would affirmatively spur govern- 
ment agencies to disclose information, 
hinder current procedures government 
agencies lose very little by refusing to 
disclose documents. At most the> v.i 
he nut to a court test stacked in tneir 
fa vor, the burden of which can be easily 
shifted to another by simply averring 
that the information falls under one of 
several unfortunately imprecise exemp- 
tions. Conversely, there is little to be 
q.iined by making the disclosure. _ m- 
d.-d from a bureaucratic standpoint, a 
mineral policy of revelation could cause 
positive harm, since it could bring to 
light information detrimental to t- e 
agency and set a precedent for future 
demands for disclosure. 

Secondly, since the burden of deter- 
mining the justifiability of a govern- 
ment claim of exemption currently fahs 
on the court system there is an innate 
impetus that encourages agencies auto- 
matically to claim the broadest possible 
grounds for exemption for the greatest 
amount of information. Let the cour. 
decide! And the tactical ploy is, to uc 
, k v c f > f- r^t; \ h k Q number of fcicts in cl is- 

Hi.', are increased, the efficiency of the 
mu involved in that dispute 
rc-.olution will be decreased. If the mo- 


rass of material is so great that court 
rev iew becomes impossible, there is a 
possibility that an agency could simply 
point to selected, clearly exempt por- 
tions ignore disclosable sections, ana 
persuade the court that the entire mass 
is exempt. Thus, as a tactical matter, it 
is conceivable that an agency could gam 
an advantage by claiming overbroad ex- 
eruptions. 

The simple fact is that existing cus- 
tomary procedures foster inefficiency 
and create a situation in which the Gov- 
ernment need only carry its burden m 
proof against a party that is effectively 
helpless and a court system that is never 
designed to act in an adversary capacity . 

It is vital that some process be formu- 
lated that will (1) assure that a par-ys 
right to information is not submerged 
beneath governmental obfuscation and 
Recharacterization, and (2) permit the 
court system effectively and etncient j 
to evaluate the factual nature ot casput 
ed information. To possible ways of 
achieving this goal we now turn oui at- 
tention. 

HI. Procedures for Teat-mu me GA-s-a- 
ficatinn of Clahm to Exemptions. 

A. Detailed Justification 

[3] The problem of assuring that al- 
legations of exempt status are adequate- 
ly justified is the most obvious and the 
most easily remedied flaw in current 
procedures. It may be corrected by as- 
surpio- government agencies that courts 
will sTimolv no longer accept conclusory 
and generalised allegations of exemp- 
tions, such as the trial court was 
treated to in this case, but will require a 
relatively detailed analysis in managea- 
, hie segments. An analysis sufficidinjf 
! detailed would not have to contain fac- 
3 tual descriptions tout u n:auC puol.v 
vo’ 'Id compromise the secret nature or 
' the information, nut could ordinarily be 
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composed without excessive reference to 
the actual language of the document.- 1 
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B. Specificity, Separation, and In- 
dexing 

The need for adequate specificity is 
closely related to assuring a proper jus- 
tification by the governmental agency. 
In a large document it is vital tlun the 
agency specify in detail which portions 
of the document are disclosable and 
which are allegedly exempt. This could 
be achieved by formulating a system of 
Itemizing and indexing that would cor- 
relate statements made in the Go’> em- 
inent's refusal justification with the ac- 
tual portions of the document.— 

Such an indexing system would subdi- 
vide the document under consideration 
into manageable parts cross-referenced 
to the relevant portion of the Govern- 
ment’s justification. Opposing counsel 
should consult with a view towaia elimi- 
nating from consideration those portions 
that are not controverted and narrowing 
the scope of the court’s inquiry. After 
the 


issues are focused, the District 


ii sco (l!'.;:) 

judge mav examine and rule on each ele- 
ment of the itemized list. When appeal- 
ed, such an itemized ruling should be 
much more easily reviewed than would 
be the case if the government agency 
were permitted to make a generalized 
argument in favor of exemption. 

The need for an itemized explanation 
by the Government is dramatically illus- 
trated by this case. The Government 
claims that the documents, as a whole, 
are exempt under three distinct exemp- 
tions. From the record, we do not and 
cannot know whether* a particular poi- 
tion is, for example, allegedly exempt be- 
cause it constitutes an unwarranted in- 
vasion of a person’s privacy or because 
it is related solely to the internal rules 
and practices of an agency. While it is 
not impossible, it seems highly unlikely 
that a ‘particular element of the infor- 
mation sought would be exempt under 
both exemptions. Even if isolated por- 
tions of the document are exempt under 
more than one exemption, it is prepos- 
terous to contend that all. of the infor- 
mation is equally exempt; under all of 


2 |. In E. P. A- v. Mink, Hid., the Supreme 
Court inario the following relevant comment : 
[Tjhe Agency may demonstrate, !>/ Sur- 
rounding circumstances, that partieul.u 
documents are purely advisory ami eoii- 
tain no separable, factual information. A 
representative document of those scug.’-t 
may be selected for in camera inspection. 
And, of course, the agency may itself dis- 
dos- the factual portions of the contested 
documents and attempt to show, again by 
circumstances, that the excised portions 
constitute the bare bones of protected mat- 
in* employing these techniques approved by 
the Court the agency should h- caw ml that 
it docs not discuss n:! '- v '- 1R wpic>cn..'t.'t- 

example while ignoring the bulk of the doc- 
uments which may he disposable. Su '"‘' 
course of action is not permissible under 
Court's language in ' and Wotd.i 

1 , 2,1 ;o tli- undesirable result •>! sweeping 
diselo sabl ‘1 material i.mv-r a Wauk-. “•••g-t 

tion of exemption. 

05 In or,!- opinion in Sterling Drug. hs;, v. 
■'k t. i '.. 1-10 r.y.App.n.E. 2i:r, no «'v-d 

(Ill's (IP, Tli, we remanded a FOiA «;!.<<•> 1,1 
IP,,. 1 rial court la-cause v vva -; i rpo t . 

< |.e . riai in: from tin 1 record if the iruil 
, ,,i - idcre, ! whether all of the ‘d .p-Ued 


information was exempt or whether pari 
was exempt and part not. There we said: 
We must agree, however, that there is no 
indication in t lie opinion below that toe 
judge considered the possibility of deleting 
portions of the documents. It may well 
that making deletions would not 
ige the character of these documents, 
since they appear to consist primarily o- 
th“ thoughts and recommendations of the 
Commission and its staff. However, 
there mav he appendices or statements ot 
,-ts which are clearly subject to disclo- 
spyc Soucie v. David, Ho I- ■ h - ~ ‘P P- 
D.C. Id 1 at 155, 448 F.2d 1067 at 1078 

(IP71) We must therefore remand the 
ca.se so that the District Court judge can 
tsl-i-r tills possibility nud stale bi ids 
tli.'it ho hits (lone 8 ->. ^ 

U.S.App.D.C. at 244, 450 fcVJd at 7C«. 
■ is simiiaiGin that wo halve no way 
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the alleged exemptions. It seems proba- 
ble that some portions may fit under one 
exemption, while other segments fall un- 
der another, while still other segments 
are not exempt at all and should be dis- 
closed. The itemization and indexing 
that v*e herein require should reflect 
this. 

.. y 

■ C. Adequate Adversary Testing 

Given more adequate, or rather less 
eonclusory, justification in the Govern- 
ment’s legal claims, and more specificity 
by separating and indexing the asserted- 
[y exempt documents themselves, a more 
adequate adversary testing will be pro- 
duced. Respect for the enormous docu- 
ment-generating capacity of government 
agencies compels us to recognize that, 
the raw material of an FOIA lawsuit 
may still be extremely burdensome to a 
trial court. In such cases, it is within 
the discretion of a trial court to desig- 
nate a special master to examine docu- 
ments and evaluate an agency’s conten- 
tion of exemption. This special mastei 
would not act as an advocate; he would, 
however, assist the adversary process by 
assuming much of the burden of exam- 
ining and evaluating voluminous docu- 
ments that currently falls on the trial 
judge. 

IV. Conclusion 

Upon remand the Government should 
undertake to justify in much less conclu- 
so ry terms its assertion of exemption 
and to index the information in a man- 
ner consistent with Part III above. The 
trial judge may, if he deems it appropri- 
ate, appoint a special master to under- 
take an evaluation of the information. 

The procedural requirements we have 
goal led out herein may impose a substan- 
tial burden on an agency seeking lo 
avoid disclosure. Yet the current ap- 

?-«. la fl.i ;i rog.u'l, iidmluisfnitiva “S™' 1 "' 
shout-! eonsMm- Hie cxwniil.i sot b.v g'-vorr. 
mu, it inv.s:i::nrivv ngen.-iw ioD.^vin;; tin- 
<»! die .f wicks Act. IS F.SU. t 
:;V.;0 ’( IPTO;. CisiifroiVid with a C.msivs- 
d iiiisslaU to <lD.vVj.se ir.fonmM im. rCs- 
vmt tr, ti n ti si iuv.iiv ot vd tn*"W» in < riim- 
uu Irt.ls. 1 


preach places the burden on the party 
seeking disclosure, in clear co n travention 
of the statutory mandate. Our decision 
here may sharply stimulate what nius<. 
be, in the final analysis, the simplest 
and most effective solution for agen- 
cies voluntarily to disclose as much in- 
formation as possible and to cicate in- 
fernal procedures that will assure that 
disclosable information can be easily 
separated from that which is exempt. A 
sincere policy of maximum disclosure 
would truncate many of the disputes 
that are considered by this court. Ana 
if the remaining burden is mostly thrust 
on the Government, administiaoive inge- 
nuity will he devoted to lightening the 
load** 

For the reasons given, the case is re- 
manded for further proceedings consist- 
ent with this opinion. 

So ordered. 



Duane S. MARUSA, Appellant, 
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DISTRICT OF COLUMBIA efc ah 

Nos. 72-19*37, 73-.U10. 
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District of Columbia Circuit. 
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Shooting victim brought actions 
against the District of Columbia and its 
police chief and against bar owner seek- 
ing recovery tor injuries sustained v,.i„n 
was shot by police officer with the 
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